IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

AMES HOLDING CORP., et al.,’ Case No. (09-14406 ( }

(Joint Administration Requested)
Debtors.

S A e A g

DEBTORS’ MOTION FOR AN ORDER AUTHORIZING
THE DEBTORS TO PAY PRE-PETITION SALES AND
PROPERTY TAXES AND RELATED OBLIGATIONS

Ames Holding Corp. (“Ames Holding™), Axia Incorporated (“Axia”), TapeTech Tool Co.,
Inc. (“TapeTech™), and Ames Taping Tool Systems, Inc. (“Ames,” along with Ames Holding, Axia
and TapeTech, each a “Debtor;” collectively, the “Debtors™), pursuant to sections 105(a) and

507(a)(®) of Title 11 of the United States Code (the “Bankruptcy Code™) and Rule 6003 of the

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules™), hereby move the Court to enter an

order substantially in the form attached hereto as Exhibit A (the “Tax Order™), (1) authorizing the
Debtors, in their discretion, to pay certain accrued and outstanding pre-petition sales and property
taxes, business license fees, and related obligations as the Debtors deem necessary and (ii)
authorizing banks and other financial institutions to honor and process all checks and wire transfers
related to the payment of such pre-petition taxes and governmental charges. In support of this

Motion, the Debtors rely on the Declaration of R. Andrew Garner in Support of Chapter 11 Petitions

! The Debtors in these cases, along with the last four digits of the federal tax identification number for each of
the Debtors, are Ames Holding Corp. (6130), Axia Incorporated (5251), TapeTech Tool Co., Inc. (7106), and Ames
Taping Too! Systems, Inc. (6440). The Debtors’ corporate offices are located at 3350 Breckinridge Boulevard, Suite
100, Duluth, Georgia 30096.
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and First Day Motions (the “Garner Declaration™), filed on or about the date hereof, and state as

follows:
Jurisdiction and Venue

1. On December 14, 2009 (the “Petition Date™), the Debtors each filed with this Courta
voluntary petition for relief under chapter 11 of the Bankruptcy Code. The Court has jurisdiction
over this Motion pursuant to 28 U.S.C. §§ 157 and 1334. This is a core proceeding pursuant to 28
U.S.C. § 157(b). The predicates for the relief sought in this Motion are sections 103, 507(a)(8), 1107
and 1108 of the Bankruptcy Code and Bankruptcy Rule 6003.

2. Venue of these chapter 11 cases and this Motion in this district is appropriate
pursuant to 28 U.S.C. §§ 1408 and 1409.

3. No trustee or examiner has been appointed for any of the Debtors. Each of the
Debtors continues to operate their respective business and properties as a debtor in possession
pursuant to sections 1107 and 1108 of the Bankruptcy Code.

Background

4. The Debtors are the leading designers, manufacturers, marketers and distributors of
“automatic taping and finishing” (“ATF”) tools used to increase productivity in interior drywall
finishing. These ATF tools, invented by Ames beginning in 1939, enable interior finishing
contractors to finish drywall joints substantially faster than less productive hand finishing methods.

5. Axia is a wholly-owned subsidiary of Ames Holding, and Ames and TapeTech are
wholly-owned subsidiaries of Axia. Axia manufactures the ATF tools and then either sells or rents
these tools to Ames and TapeTech. Axia also provides administrative services to Ames and
TapeTech, including accounting services, information technology support, marketing, human

resources, and customer service, for which Ames and TapeTech pay a specified fee per month.
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TapeTech is engaged in the business of selling ATF tools wholesale through a network of
independent tool dealers and distributors in the U.S. and internationally. These tools are purchased
from Axia and sold under the brand name “TapeTech.” Ames is engaged primarily in the business
of renting ATF tools directly to interior finishing contractors to finish drywall joints prior to
painting, wallpapering or other forms of final treatment. Ames offers these ATF tools through two
avenues: (i) stores leased by Ames and (ii) franchises granted principally to drywall suppliers.

6. Prior to the Petition Date, to obtain the funds necessary to operate their respective
businesses, Axia entered into that certain Amended and Restated Credit Agreement (the “Credit
Agreement”) dated as of April 1, 2008, with a group of lenders party thereto, pursuant to which the
lenders agreed to extend certain term loans and a revolving line of credit to Axia. Ames Holding,
TapeTech and Ames jointly and severally guaranteed full payment of the indebtedness owing by
Axia under the Credit Agreement. To secure this indebtedness, each of the Debtors granted the
lenders security interests in and liens upon all or substantially all of their personal property of every
kind and nature. As of the Petition Date, the principal balance of the Debtors’ indebtedness under
the Credit Agreement totaled approximately $161,000,000. Additional details regarding the
Debtors’ secured obligations are set forth in the Garner Declaration.

7. The financial viability of the Debtors has been severely impacted by the dramatic
decline in commercial and residential construction in the United States, particularly as a result of
declines in construction in late 2007. By late 2007, a widespread and dramatic downtun in the
commercial and residential markets in the United States was occurring. Commercial and residential
construction levels plummeted as a result. This downturn was followed by a severe crisis in United
States and global credit markets. This precipitous fall in the commercial and residential construction

in the United States led to a significant decrease in the demand for and use of ATF tools and other
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products sold and rented by the Debtors and has, therefore, materially and adversely impacted the
Debtors’ revenue streams.

8. Faced with such substantially diminished revenues from sales and rentals of the ATF
tools throughout the Debtors’ regional markets, the Debtors were unable to generate the funds
necessary to cover operating and maintenance costs, including amounts needed to service their
secured indebtedness, Confronted by this rapid and dramatic decline in commercial and residential
construction and the significantly reduced demand for the Debtors® products, beginning in late 2007,
the Debtors pursued a number of actions to reduce fixed costs, including (i) reducing significantly
the number of employees and the amount of wages and (ii) closing a number of the Ames’ leased
locations and negotiating lower monthly rental payments with the landlords for other Ames’
locations.

9. Although through these efforts the Debtors were able to reduce their costs
significantly, with insufficient revenues, quickly decreasing liquidity and no source of additional
financing, the Debtors had no realistic choice but to file the Petitions to enable them to reorganize
their affairs and to preserve the value of their business operations. The Debtors hope to achieve as
soft a landing as possible by attempting to manage an orderly transition fo a purchaser, through a
section 363 sale within the first 90 days of bankruptcy, that is willing and able to purchase
substantially all the Debtors’ assets. The Debtors intend to file a motion early in these chapter 11
cases to establish and seek approval of bid procedures for 2 sale of substantially all of their assets in
cooperation with the Lenders.

Relief Requested

10. In the ordinary course of business, the Debtors incur certain sales and property taxes,

business license fees, and related obligations (collectively, the “Taxes™) that are payable directly to
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various state and local governmental authorities (collectively, the “Taxing Authorities™) as such

payments become due. The Debtors have operations and leased facilities located throughout the
United States. Accordingly, the Debtors are obligated to pay Taxes to numerous Taxing Authorities.

11. Many of the Taxes are paid on a periodic basis, and in arrears, and in many instances
there is a lag between the time when the Debtors incur an obligation to pay the Taxes and the date
such Taxes become due and payable under applicable laws or regulations. Prior to the Petition Date,
the Debtors were, for the most part, current on their obligations with respect to the Taxes. The
Debtors, however, may owe certain outstanding Taxes as of the Petition Date, and various Taxing
Authorities may have claims against the Debtors for Taxes that have accrued but remain unpaid as of
the Petition Date and for certain other Taxes that will become due during the pendency of these
chapter 11 cases.

12. By this Motion, the Debtors seek authority, in their discretion, to pay to the relevant
Taxing Authorities (i) any pre-petition Taxes that have accrued, but were not yet due and owing, or
were not paid in full, as of the Petition Date and (ii) any pre-petition Taxes that arose prior to the
Petition Date that became due and owing during the pendency of these cases in the ordinary course
of their businesses. The Debtors estimate that as of the Petition Date, their accrued and unpaid
liabilities for Taxes are approximately $221,000. Such relief will be without prejudice to the
Debtors’ right to contest the amounts of any Taxes on any grounds the Debtors deem appropriate.

3. Furthermore, certain Taxing Authorities may have been sent checks and/or wires for
Taxes that may or may not have been presented or cleared as of the Petition Date. To implement the
relief requested in this Motion, the Debtors also request that any Tax Order approving this Motion
authorize banks and other financial institutions (i) to honor and process transfers, deposits, or checks

issued by any of the Debtors on account of any pre-petition Taxes that have not cleared as of the
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Petition Date and (i) to rely on the representations of the Debtors as to which checks are issued and
authorized to be paid in accordance with the Tax Order without any further inquiry and without
liability for following the Debtors’ instructions.

Basis for Relief Requested

A. Payment of the Taxes is Authorized Under Section 541 of the Bankruptcy Code.

14, Although the Debtors have not conducted an exhaustive survey of all states in which
the Taxes may be due, the Debtors believe that many of the Taxes constitute “trust fund” taxes that
are required to be collected from third parties and held in trust for payment to the Taxing

Authorities. See, e.g., DeChiaro v, N.Y. State Tax Comm’n, 760 F.2d 432, 433-34 (2d Cir. 1985)

(sales tax required by state law to be collected by sellers from their customers is “trust fund” tax);

Shank v. Wash. State Dep’t of Revenue, 792 F.2d 829, 830 (9th Cir. 1986).

15. To the extent that the Debtors collect sales, use and other Taxes from their customers
on behalf of the Taxing Authorities, such funds do not constitute property of the Debtors’ estates.

See Begier v, Internal Revenue Serv., 496 U.S. 53, 56-66 (1990) (taxes such as excise taxes and

withholding taxes are property held by debtor in trust for another, and as such, do not constitute

property of the debtor’s estate); see also In re Al Copeland Enterprises, Inc., 133 B.R. 837, 841

(Bankr. W.D, Tex. 1991) (debtor obligated to pay sales taxes plus interest, because such taxes were
“trust fund” taxes). The Debtors do not have an equitable interest in such Taxes and, assuming that
such Taxes can be adequately traced and identified, such amounts do not qualify as property of the

Debtors’ estates and, thus, are not subject to the automatic stay. See Wachovia Bank, N.A. v.

Vacuum Corp. (In re Vacuum Corp.), 215 B.R. 277, 281 (Bankr. N.D. Ga. 1997); City of Farrell v.

Sharon Steel Corp., 41 F.3d 92, 95 (3d Cir. 1994); see also 11 U.S.C. § 541(d) (limiting property of

the estate to property in which a debtor has legal title). Because the Debtors have no equitable
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interest in any trust fund Taxes, the payment of such Taxes will not prejudice the rights of any of the
Debtors’ other creditors, and the Debtors should be able to pay any Taxes that constitute trust fund
Taxes as such Taxes become due and payable.

B. Payment of the Taxes is Appropriate Under Sections 507(a)}(8) and 1129(a)(9){c)
of the Bankruptcy Code,

16,  Evenifthe funds held by the Debtors for the payment of Taxes were not held in trust,
payment of the Taxes would nonetheless be proper pursuant to sections 507(a)(8) and 1125(a)(9)(c)
of the Bankruptcy Code. The Taxes are mostly, if not entirely, entitled to priority status pursuant to
section 507(a)(8). See 11 U.S.C. § 507(2)(8). Accordingly, their payment should be authorized on
the basis that these Taxes are required to be paid in full as a condition to satisfying plan confirmation
requirements under the Bankruptey Code. See 11 U.S.C. § 1129(a)(9)(c).

17. Furthermore, in some or all of the states in which the Debtors do business, liens can
attach to real and personal property on which the Debtors have unpaid property Taxes, thus
potentially entitling the relevant Taxing Authorities to a secured claim against property of the
relevant Debtor’s estate, along with the payment of post-petition interest and penalties.

18. Payment of such Taxes, therefore, will affect only the timing of such payments, and
not the amounts that would ultimately be payable to the applicable Taxing Authorities. Indeed,
prompt payment, in some instances, may allow the Debtors to avoid the payment of unnecessary
interest and penalties.

C. Payment of the Taxes is Also Appropriate Under Section 105 of the Bankruptcy
Code.

19. The proposed payment of the Taxes should be authorized pursuant to section 105 of
the Bankruptcy Code. Section 105 authorizes the Court “to issue any order . . . necessary or

appropriate to carry out the provisions” of the Bankruptcy Code. 11 U.S.C. § 105. For the reasons
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set forth in this Motion, and in light of the critical need for the Debtors to preserve the value of their
businesses and to avoid the cost and expense of audits or litigation regarding the Taxes, payment of
the Taxes as requested in this Motion is proper and in accordance with section 105 of the Bankruptcy
Code.

20. Nonpayment of the Taxes may cause certain Taxing Authorities to audit the Debtors.
Such audits would needlessly create more work for the Debtors and would divert the Debtors’
attention from their efforts in reorganizing their affairs and preserving the value of their business
operations. Furthermore, some Taxing Authorities may also seek to impose liens on the Debtors’
assets on account of unpaid trust fund Taxes, which liens would require additional time, effort and
expense for the Debtors to challenge and remove.

21. The failure to pay certain Taxes may also affect the Debtors’ good standing in certain
states, which could potentially affect the Debtors’ ability to continue operating in the ordinary
course, resulting in decreased revenues and adversely impacting the value of the Debtors’
businesses.

22.  Additionally, some states hold directors and officers of companies personally liable in
various circumstances for unpaid sales and use taxes. See, e.g., John F. Olson et al., Director &

Officer Liability: Indemnification and Insurance § 3:21 (2003) (“some states hold corporate officers

personally liable for any sales tax and penalty owed and not paid by the corporation, regardless of
cause” ). If any such Taxes remain unpaid by any of the Debtors, the Debtors’ directors and officers
could be subject to personal civil liability or criminal prosecution during the pendency of these
chapter 11 cases. Any lawsuits or criminal prosecutions against the Debtors’ directors and officers
would adversely impact the Debtors in their efforts to reorganize their affairs and maintain business

operations in order to preserve the value of their businesses for the benefit of creditors.
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23 Timely payment of the Taxes is necessary, therefore, to preserve the value of the

Debtors’ estates and to avoid the expense of audits or litigation related to the Taxes.

D. Payment of the Taxes is Necessary to Avoid Immediate and Irreparable Harm
Under Bankruptey Rule 6003,

24, Bankruptcy Rule 6003 provides that any request by the debtor o use property of the
estate to satisfy pre-petition claim amounts within 21 days of the Petition Date must be predicated
upon a showing that such relief would prevent “immediate and irreparable harm.” Fed. R. Bankr. P.
6003.

25,  The Debtors’ efforts to reorganize their affairs depend on the Debtors’ good standing
throughout the states in which they do business and require the complete attention and efforts by
their directors and officers. By virtue of their operations throughout the United States, the Debtors
deal with a significant number of Taxing Authorities. If any number of these Taxing Authorities
attempt to exercise certain remedies against the Debtors as a result of the nonpayment of outstanding
Taxes, this attempt could have a severely disruptive and negative effect on the Debtors’ abilities to
reorganize their affairs and maintain the operation and value of their businesses. For these reasons,
the relief requested in this Motion is necessary to avoid immediate and irreparable harm.

26. Accordingly, for the reasons discussed in this Motion, the Court should allow the
payment of the Taxes as requested herein.

27. This Court has routinely granted the relief requested in this Motion. See, e.g., Inre
Smurfit-Stone Container Corp., Case No. 09-10235 (Bankr. D. Del. Jan. 27, 2009); In re Tribune

Co., Case No. 08-13141 (Bankr. D. Del. Dec. 8, 2008); In re Hilex Poly Co. LLC, Case No. 08-

10890 (Bankr. D. Del. May 6, 2009); In re Linens Holdings Co., Case No. 08-10832 (Bankr. D. Del.

May 2, 2008); In re Sharper Image Corp., Case No. 08-10322 (Bankr. D. Del. Feb. 20 2008); Inre
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Lillian Vernon Corp., Case No. 08-10323 (Bankr. D. Del. Feb. 21, 2008); In re Buffets Holdings,

Inc., Case No. 08-10141 (Bankr. D. Del. Jan. 23, 2008).

28.  Nothing in this Motion or any order granting any of the relief sought in this Motion
should be construed as affecting the Debtors’ right or ability to contest the amount, classification or
basis of any Taxes that may be asserted in these cases, or as requiring the Debtors to pay any of the
Taxes, and the Debtors expressly reserve all of their rights and defenses with respect to any Taxes.

Notice and Prior Motions

29. No trustee, examiner, or statutory creditors’ committee has been appointed in these
chapter 11 cases. The Debtors will serve notice of this Motion on: (i) counsel to the Debtors’
prepetition secured lenders; (ii) the Office of the United States Trustee for the District of Delaware;
(iii) each of the Debtors’ creditors holding the 20 largest unsecured claims against each Debtors’
estates; and (iv) the Internal Revenue Service. As this Motion is seeking first-day relief, notice of
this Motion and any order entered hereon will be served on all parties required by Rule 9013-1(m) of
the Local Rules of Bankruptcy Practice and Procedure for the United States Bankruptey Court for
the District of Delaware, The Debtors submit that no other or further notice need be provided.

30. No previous request for the relief sought in this Motion has been made to this Court
or any other court.

Waiver of Bankruptcey Rules 6004(a) and (h)

31.  To implement the foregoing expeditiously and successfully, the Debtors seek a
waiver of the notice requirements under Bankruptcy Rule 6004(a) and the 14-day stay of an order
authorizing the use, sale or lease of property under Bankruptcy Rule 6004(h), to the extent

applicable.

10
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WHEREFORE, the Debtors respectfully request that this Court enter an order substantially

in the form attached hereto as Exhibit A, and grant such other and further relief as this Court deems

just and proper.

Dated: December 15, 2009
Wilmington, Delaware
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Respectfully submitted,

Mark D. Collins (No. 2981)

Michael J. Merchant (No. 3854)

L. Katherine Good (No. 5101)

Drew G. Sloan (No. 5069)

RICHARDS, LAYTON & FINGER, P.A.
One Rodney Square

920 North King Street

Wilmington, Delaware 19801

Telephone: (302) 651-7700

Facsimile: (302) 651-7701

- and -

C. Edward Dobbs

Rufus T. Dorsey, IV

PARKER, HUDSON, RAINER & DOBBS LLP
1500 Marquis Two Tower

285 Peachtree Center Avenue, N.E.

Atlanta, Georgia 30303

Telephone: (404) 523-5300

Facsimile: (404) 522-8409

Proposed Counsel For the Debtors and Debtors-in-
Possession

Il



Exhibit A

Proposed Order
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

AMES HOLDING CORP., ef al.,’ Case No. 09-14406 ( )

(Joint Administration Requested)
Debtors.

ORDER AUTHORIZING THE PAYMENT OF PRE-PETITION
SALES AND PROPERTY TAXES AND RELATED OBLIGATIONS

This matter came to be heard upon the motion (the “Motion”)* of Ames Holding Corp, Axia
Incorporated, TapeTech Tool Co., Inc., and Ames Taping T(_)Ol Systems, Inc. (each a “Debtor;”

collectively, the “Debtors™) for an order pursuant to sections 105(a) and 507(a)(8) of the Bankruptcy

Code and Bankruptey Rule 6003 (i) authorizing, but not directing, the Debtors to pay certain accrued
and outstanding pre-petition sales and property taxes, business license fees, and related obligations,
and (ii) authorizing banks and other financial institutions to honor and process all checks and wire
transfers involving the payment of such Taxes; and upon consideration of the Motion and all
pleadings related thereto; and the Court finding that (a) the Court has jurisdiction over this matter
pursuant to 28 U.S.C. §§ 157 and 1334, (b) this matter is a core proceeding under 28 U.S.C. §
157(b)(2), and (c) notice of the Motion was due and proper under the circumstances; and it appearing
that the relief requested in the Motion is in the best interest of the Debtors” respective estates and

creditors and other parties in interest.

' The Debtors in these cases, along with the last four digits of the federal tax identification number for each of
the Debtors, are Ames Holding Corp. (6130), Axia Incorporated (5251), TapeTech Tool Co., Inc. (7106), and Ames
Taping Tool Systems, Inc. (6440). The Debtors’ corporate offices are located at 3350 Breckinridge Boulevard, Suite
100, Duluth, Georgia 30096.

% Capitalized terms used in this Order, unless otherwise defined herein, shall have the meanings ascribed to
them in the Motion.
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NOW, THEREFORE, based upon the Motion and all of the proceedings before this Court,
and after due deliberation and sufficient cause appearing therefor, it is hereby:

ORDERED that the Motion is granted; and it is further

ORDERED that the Debtors are authorized, in their discretion, to pay any accrued and
outstanding pre-petition Taxes in the ordinary course of their businesses up to an aggregate amount
of $221,000; and it is further

ORDERED that all applicable banks and other financial institutions are hereby authorized to
receive, process, honor, and pay any and all checks and transfer requests evidencing amounts to be
paid by the Debtors under this Order, whether presented before or after the Petition Date, to the
extent that the Debtors have sufficient funds standing to their credit with such banks or financial
institutions. Such banks or other financial institutions are authorized to rely on the representations of
the Debtors as to which checks are issued and authorized to be paid pursuant to this Order, without
further inquiry and without lability for following the Debtors’ instructions; and it is further

ORDERED that nothing in this Motion or this Order shall be construed as impairing the
Debtors’ right to contest the amount, classification or validity of any of the Taxes that may be due to
any Taxing Authority; and it is further

ORDERED that the requirements of Bankruptcy Rule 6003 are satisfied and the relief
requested is necessary to avoid immediate and irreparable harm; it is further

ORDERED that the terms and conditions of this Order shall be immediately effective and
enforceable upon its entry; and it is further

ORDERED that the Debtors are hereby authorized to take all actions necessary to implement

the relief granted in this Order; and it is further
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ORDERED that, to the extent applicable, the fourteen-day stay under Bankruptcy Rule
6004(h) is hereby waived with respect to this Order and the terms and conditions of this Order shall
be effective and enforceable immediately upon its entry; and it is further

ORDERED that this Court shall retain jurisdiction with respect to all matters arising from or

related to the implementation of this Order.

Dated: 2009
Wilmington, Delaware

UNITED STATES BANKRUPTCY JUDGE
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